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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

CARLUZZO, Special Trial Judge: Respondent determ ned

deficiencies in petitioners' Federal incone taxes in the anpbunts
of $622, $863, and $3,040 for the taxable years 1987, 1988, and

1989, respectively.



The issue for decision for each year in issue is whether
i ncome earned as a Methodi st m nister by John Mchael Brannon is
subject to the tax on self-enploynent inconme. The resolution of
the i ssue depends upon whether M. Brannon submtted a tinely
application for exenption fromthe tax on sel f-enploynent incone,
whi ch in turn depends upon whether the services he perforned as a
licensed | ocal pastor in the United Methodi st Church constitute
t he performance of services by a mnister of a church within the
meani ng of section 1402. Unless otherw se indicated, section
references are to the Internal Revenue Code in effect for the
years in issue.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
Petitioners are husband and wife. They filed a tinely joint
Federal inconme tax return for each year in issue. At the tine
the petition was filed, petitioners resided in Pike Road,
Al abama. References to petitioner are to John M chael Brannon.

On August 1, 1983, while enrolled as a student at Huntington
Col | ege, petitioner was |icensed as a student |ocal pastor for
the United Methodi st Church (the Church). He was assigned to the
Trinity-Woka Church in the Al abama-Wst Florida Conference
(Trinity-Weoka), which remained in his charge at |east through
1990. Between 1985 and 1988, petitioner was enrolled at Enory

Uni versity Chandl er School of Theol ogy sem nary in Atlanta.
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Petitioner was |icensed and served as the | ocal pastor (as
conpared to a student |ocal pastor) for Trinity-Woka from 1985
to 1987. On May 25, 1987, he was ordai ned a deacon in the
Church; in June 1990, he was ordai ned an el der

Local pastors are divided into three categories: (1) Ful
time; (2) part tinme; and (3) student. The distinctions are not
relevant to the issue before us and need not be discussed. A
| ocal pastor is defined by the Church as

a person licensed by the district Conmttee on O dai ned

Mnistry to performall the duties of a pastor,

i ncludi ng the Sacranents of Baptism and Holy Comruni on

as well as the service of marriage (where state | aws

allow), burial, confirmation, and nenbership reception,

whi |l e assigned to a particul ar charge.

The ordained mnistry of the Church consists of deacons and
el ders. An individual can be licensed as a | ocal pastor even
t hough the individual has not been ordained a deacon or el der.
Deacons are defined by the Church as

mnisters * * * [who] have authority to conduct divine

wor ship, to preach the Wrd, to performthe marriage

cerenony where the laws of the state or province

permt, and to bury the dead. Wen invited to do so by

an elder, they may assist in the admnistration of the

Sacranents.
El ders are "mnisters who have conpleted their formal preparation
for the mnistry of Wrd, Sacranment and Order".

The authority of a local pastor is limted by both geography

and tinme. Local pastors are authorized to act only as descri bed



above within the boundaries of their charge, and only as |long as
they are licensed by the Church to do so.

Petitioner's annual earnings fromperformng as a | ocal
pastor the services described above exceeded $400 in 1983 and
1984.

The application for exenption fromself-enpl oynent tax
contenpl ated by section 1402(e) is enbodied in Form 4361
"Application for Exenption from Sel f-Enploynent Tax for Use by
M ni sters, Menbers of Religious Orders, and Christian Science
Practitioners". |In addition to other information, an applicant
for exenption nmust report on that form (1) The date that the
appl i cant was "ordained, |icensed, etc.” (line 3); and (2) the
first 2 years after the date listed on line 3 that the applicant
had "net self-enpl oynent earnings of $400 or nore, any part of
whi ch canme fromservices as a: mnister, priest, rabbi, etc."
(l'ine 5).

On April 17, 1989, petitioner filed a Form4361. On that
formpetitioner indicated that the date he was "ordained,
licensed, etc." was May 25, 1987 (the date that he was ordai ned a
deacon). He reported that 1988 and 1989 were the first 2 years
after the date of his ordination in which he had "net self-
enpl oyment earnings of $400 or nore, any part of which canme from
services as a: mnister, priest, rabbi, etc.” Relying upon the

information reported on the form on April 9, 1990, respondent



granted petitioner's application for exenption fromself-
enpl oynent t ax.

Included with petitioners' Federal incone tax return for
each year in issue is a Schedule C on which petitioners reported
t he earni ngs and expenses attributable to petitioner's mnistry

as foll ows:

1987 1988 1989
G oss receipts $12, 150 $13, 783 $19, 400
Car & truck exp. 4,511 4,786 4,993
Educ. exp. 1,523 440 - 0-
Net profit 6,116 8, 557 14, 407

Petitioners did not treat the net profit for any year as net
earnings from sel f-enpl oynent.

In the notice of deficiency, respondent determ ned that the
services that petitioner provided as a mnister during each year
in issue were provided as an enpl oyee of the Church and that the
i ncome and expenses attributable to those services nust be
reported accordingly. Respondent also determ ned that the incone
that petitioner earned as a mnister was subject to the tax on
sel f-enpl oynent incone. Qher adjustnents nade in the notice of
deficiency are not in dispute.

OPI NI ON

Al t hough petitioner's enploynent status as a Methodi st

mnister was at one tine in dispute, the parties now agree that

the services that petitioner perfornmed as a mnister during the



- 6 -

years in issue were performed as an enpl oyee of the Church. See

Weber v. Conmm ssioner, 103 T.C. 378 (1994), affd. 60 F.3d 1104

(4th Cr. 1995). They disagree, however, over whether the tax on
sel f-enpl oynent incone is applicable to the incone that
petitioner earned as a mnister during those years.

In addition to other taxes, an individual's self-enploynent
incone is subject to a tax inposed pursuant to section 1401.
Subject to irrel evant exceptions, self-enploynent incone is
defined as the "net earnings fromself-enpl oynent derived by an
individual * * * during any taxable year." Sec. 1402(b). "Net
earnings fromself-enpl oynent” include the gross inconme earned by
an individual fromany trade or business, |ess deductions
attributable to that trade or business. See sec. 1402(a). The
phrase "trade or business" as used for purposes of the tax on
sel f-enpl oynent i ncone has the sane neani ng as under section 162,
which all ows a taxpayer to deduct ordinary and necessary expenses
paid or incurred in carrying on any trade or business. See sec.
1402(c).

Al t hough an individual can be in the trade or business of

bei ng an enpl oyee, see O Malley v. Conm ssioner, 91 T.C 352,

363-364 (1988), and Prinmuth v. Conm ssioner, 54 T.C 374, 377

(1970), generally the inconme earned by an individual who perforns
services as an enployee is not considered to be incone earned in

a trade or business for purposes of the tax on self-enpl oynent



i ncone. See sec. 1402(c)(2). There are exceptions to this
general rule, however, and one of the exceptions is rel evant
here. The inconme earned by an individual in the performance of
services as an enpl oyee/ mnister of a church is subject to the
tax on self-enploynment inconme unless the individual files a
tinmely application for exenption. See sec. 1402(c)(2)(D)
(c)(4), (e). To be effective, the application nust be tinely,
and the tinme limtations set forth in the statute are mandatory

and strictly enforced. See Wngo v. Conmm ssioner, 89 T.C 922,

930 (1987); sec. 1.1402(e)-3A, Incone Tax Regs.

For the years involved here, an application for exenption is
tinely only if the "duly ordai ned, comm ssioned, or |icensed
mnister” files the application before the due date of the return
for the second taxable year for which the mnister has net
earnings from sel f-enpl oynent of $400 or nore, any part of which
was derived fromthe performance of services in the mnister's
mnistry. See sec. 1402(e)(2).

Petitioner's application for exenption fromthe self-
enpl oynment tax was filed on April 17, 1989. Petitioners argue
that the application, which was approved based upon the
information reported thereon, was tinely because petitioner did
not performservices as a mnister until he was ordai ned a deacon
on May 25, 1987. According to petitioners, providing services as

a licensed |local pastor in previous years did not constitute the
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performance of services as a mnister within the neaning of
section 1402 because the authority of a local pastor is not as
extensive as the authority of an ordai ned deacon.

Respondent di sagrees and argues that the services that
petitioner perfornmed as a | ocal pastor in 1983 and 1984
constituted the performance of services as a "licensed" mnister,
even though petitioner was not yet an "ordai ned" mnister.
Because petitioner earned nore than $400 fromthe perfornmance of
such services in those years (a point that is not in dispute),
respondent maintains that the application was not tinely because
it was not filed by the due date of petitioner's 1984 Feder al
i ncome tax return.

Petitioners' argument that the period for filing the
application for exenption did not begin to run until the date of
his ordination, is incorrect. The phrase "duly ordai ned,
conm ssioned, or licensed mnister", as used in the rel evant
statutory schene, is a disjunctive phrase. The statute applies
if the individual is either an ordained mnister, a comm ssioned

mnister, or a licensed mnister. See Wngo v. Conmi ssi oner,

supra at 933; Sal kov v. Conmm ssioner, 46 T.C 190, 197 (1966).

Whet her an individual perforns services as an ordained,
conmi ssioned, or licensed mnister depends upon the type of
services perfornmed, not just on the official title of the person

perform ng those services. Consequently, we focus upon the



services that petitioner perforned as a |licensed | ocal pastor
during 1983 and 1984 in order to determ ne whether such services
constituted the performance of services as a licensed mnister
wi thin the neaning of section 1402.

An individual acting pursuant to authority derived fromhis
or her status as a duly ordai ned, comm ssioned, or |icensed
m ni ster of a church, who in the exercise of his or her mnistry:
(1) Presides over the mnistration of sacerdotal functions; (2)
conducts religious worship; and (3) participates in the control,
conduct, and mai ntenance of religious organi zations (including
the religious boards, societies, and other integral agencies of
such organi zations), under the authority of a religious body
constituting a church or church denom nation, perfornms services
as a mnister within the neaning of section 1402. See Wngo V.

Conmm ssi oner, supra at 931; sec. 1.1402(c)-5(b)(2), Incone Tax

Regs.

Set against these criteria, and taking into account the
respective positions of the parties, we exam ne what petitioner
did as a licensed | ocal pastor in 1983 and 1984 in order to
determ ne whet her the services he perfornmed as such constituted
the services of a "duly ordai ned, comm ssioned, or |icensed
mnister” within the nmeaning of section 1402.

As a licensed | ocal pastor, petitioner was authorized by the

Church to preside over the mnistration of sacerdotal functions,
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such as Baptism Holy Communi on, and marriage. Petitioners agree
that petitioner perfornmed these services during 1983 and 1984,
but they argue that as a | ocal pastor petitioner was authorized
to do so only as long as his license was in effect, and only
within the boundaries of his charge. W recognize that
petitioner's authority as a licensed | ocal pastor was |limted by
the duration of his license and the designated charge to which it
applied. Nevertheless, subject to those limtations, during 1983
and 1984, he presided over the mnistration of sacerdotal
functions and therefore for those years acted in a manner
consistent with the "performance of service by a duly ordai ned,
conmm ssioned, or licensed mnister” within the neaning of section
1402.

Petitioners do not dispute that as a |licensed |ocal pastor
petitioner conducted religious worship during 1983 and 1984.

Petitioners point out that a licensed |ocal pastor is
considered a | ay person who has no "voice or vote" on official
matters of the Church. Consequently, they argue that during 1983
and 1984, petitioner could not, and did not, "serve in the
control, conduct and mai ntenance" of the Church. Inplicit in
petitioners' argunment is the suggestion that petitioner's service
is neasured in the context of the Church as a governing

organi zation. W rejected a simlar argunent advanced by the
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t axpayer in Wngo v. Conm ssioner, supra, and concluded as foll ows:

To performservices in the control, conduct, and

mai nt enance of the church or organizations wthin the

church, the mnister need only have sone participation

in the conduct, control, and nai ntenance of the |ocal

church or denomnation. [ld. at 936; enphasis

suppl i ed. ]
During 1983 and 1984, as a licensed |ocal pastor petitioner
served "in the control, conduct, and nai ntenance" of his charge,
that is, Trinity-Woka, even though as a |icensed | ocal pastor he
m ght not have done so with respect to the Church as the
governi ng organi zati on.

In 1983 and 1984, as a licensed | ocal pastor, petitioner:
(1) Presided over the mnistration of sacerdotal functions; (2)
conducted religious worship; and (3) served in the control,
conduct, and mai ntenance of his charge within the Church.
Therefore, during those years he perfornmed services as a mnister
wi thin the neaning of section 1402. That being so, and because
for each of those years petitioner had net earnings of at |east
$400 derived for the performance of services as a mnister, to be
effective, his application for exenption fromthe tax on self-
enpl oynment i ncome shoul d have been filed prior to the due date of

his 1984 Federal incone tax return. Because it was not so fil ed,

respondent’'s determi nation that petitioner's earnings as a
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m ni ster are not exenpt fromthe tax on self-enploynent incone
i nposed by section 1401 is sustained for each year in issue.

In closing, we respond briefly to a question raised by
petitioners at trial and repeated in their brief. They question
how an i ndividual could be treated as an enpl oyee (and therefore
not self-enployed) for purposes of deductions all owabl e under
section 162, yet be treated as "self-enpl oyed” for purposes of
section 1401. Perhaps the question results fromthe comon
practice of referring to the tax inposed by section 1401 as the
"sel f-enpl oynent” tax. That designation is sonmewhat m sl eadi ng
because it suggests that the tax is inposed only upon individuals
who are self-enployed. Technically, as noted above, that tax is
i nposed upon an individual's "self-enploynent incone", which by
definition, includes incone earned as an enpl oyee under vari ous
ci rcunst ances, including those present in this case.

To reflect the foregoing,

Deci sion will be

entered for respondent.




